LEASE OF RAILROAD EQUIPMENT

" Dated as of January 10, 1973
between

MISSOURI PACIFIC RAILROAD COMPANY,
Lessee

. and

THE FIRST NATIONAL LEASING COMPANY,
Lessor

Filed and recorded with the Interstate Commerce Commission pursuant to
Section 20¢ of the Interstate Commerce Act on 1973, at
Recordation No.




LEASE OF RAILROAD EQUIPMENT dated as of Jénuary 10, 1973,

‘between MissOURl PaciFic RAILROAD COMPANY, a Missouri corporation

(hereinafter called the Lessee), and THE FIRST NATIONAL LEASING CoM-
PANY, a partnership (hereinafter called the Lessor). y

WHEREAS, the Lessor and the Lessee have entered into two Conditional

" Sale Agreements dated as of the date hereof (hereinafter called the Security

Documents), with GENERAL MoOTORS CORPORATION (Electro-Motive Divi-
sion) and GENERAL ELECTRIC COMPANY, respectively ( hereinafter called the
Builders), wherein the Builders have agreed to manufacture, sell and deliver
to the Lessor the railroad equipment described in Schedule A heretc;

WHEREAS, the Builders have assigned or will assign their res':bective
interests in the Security Documents to UNITED STATES TRUST COMPANY OF
NEWw YORK, as Agent ( hereinafter, together with its successors and clSSlgnS,

referred to as the Vendor); and : i

WHEREAS, the lessee desires to lease all the units of said equipment, or
such lesser number (hereinafter called the Units) as are delivered and

‘accepted and settled for under the Security Documents on or prior to June -

20, 1973 (hereinafter called the Cut-Off Date), at the rentals and for the
terms and upon the conditions hereinafter provided; '

Now, THEREFORE, in consideration of the premises and of the remals to
be paid and the covenants hereinafter mentioned to be kept and performed
by the Lessee, the Lessor hereby leases the Units to the Lessee upon the
following terms and conditions, but, upon default of the Lessee hereunder or
under the Security Documents, subject to all the rights and remedies of the
Vendor under the Security Documents:

§ 1. Incorporation of Model Provisions. Whenever this Lease in-
corporates herein by reference, in whole or in part or as hereby amended,
any provision of the document entitled “Model Lease Provisions” annexed
to the Security Documents as Part II of Annex C thereto (hereinafter called
the Model Lease Provisions), such prov1s1on of the Model Lease Provisions
shall be deemed to be a part of this instrument as fully to all intents and
purposes as though such provision had been set forth in full in this Lease.
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§2 Delzvery and Acceptance of Umts §2 of the Model Lease

,,,,,

RE § 3-_; 'Rentals.s:zThe Les'se'e a‘greesfto:pay to .the Lessor .as:rental for each
Unit-subject :to this:'Lease (i) ~for..the vperiod : from: the Closing::Date .(as
definéd in Article 4 of the Security Document pursuant to which such Unit is
being ‘acquired by Lessor) for such Unit to June 30, 1973, an amount equal
10 :0142278% of the Purchase Price (as defined in the Security Document
pursuant'to which such Unit is being acquired by Lessor) of each Unit for

each day elapsed from the Closing Date for settlement of such Unit to and -

including June 29, 1973 due and payable on June 30, 1973, and (ii) through
the- balance of ‘the lease term remaining: after the period described in (i)
above,: payable in arrears in 62 equal quarter-annual instalments on
September 30, December 30, March 30 and June 30 in each year com-
»men(.mg with September 30, 1973, an amount equal to 2.08500% of the
'Purchase Prlce of each such Unit.

The Lessor 1rrevocably instructs the Lessee to make, and the Lessee
agrees to make, all the payments provided for in this Lease in immediately
available funds (including but not limited to the payments required under
§ 7 hereof) for the account of the Lessor, c/o United States Trust Company
of New York, 130 John Street, New York, N. Y. 10038 on or before 11
o’clock a. m. New York City time on the date upon which payments are due
and payable. Such payments shall be applied by the Vendor to satisfy the
-obligations of the Lessor under the Security Documents due and payable on
(.the‘date such payments are due hereunder and, so long as no event of
default under the Security Documents shall have occurred and be contin-
'u1ng, any bdlance shall be paid to the Lessor.

Thls-Lease is a net lease and the Lessee shall not be entitled to any
.abatement of rent, reduction thereof or setoff against rent, including, but not
limited to, abatements, reductions or setoffs due or alleged to be due by
reason of any past, present or future claims of the Lessee against the Lessor
‘under this Lease or under the Security Documents, including the Lessee’s
rights by subrogation under Article 8 thereof, or the Builder or the Vendor
or otherwise; nor, except as otherwise expressly provided herein, shall this
Lease terminate, or the respective obligations of the Lessor or the Lessee be
otherwise ‘affected, by reason of any defect in or damage to or loss of
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possession or loss of use or destruction of all or any of the Units.from
whatsoever cause; any liens, encumbrances or nghts of others w1th respect to
any of the Units, the prohlbmon ‘of or other restriction agamst “the Lessee’s
use of all or any of the Units, the interference with such use by any person or
entity, the invalidity.or. unenforceability or: lack of due authorization of this
Lease,;dny. msotvency,,,bankruptcy,ureorgamzanon .or-isimilar :proceeding
‘against the Lessee, or for any other cause whethef srmrlar or dissimilar to the
foregoing, any present or future law to the contrary notwithstanding, it being
the intention of the parties hereto that the rents and other amounts: payable
by the Lessee hereunder shall continue to be payable in all events. in- the
manner and at the times herein .provided unless the obhgauon to.pay the
same shall be terminated pursuant to the express provisions of this Lizase.- To
the extent permltted by applicable law, the lessee hereby waives any. and all
rights which it may now have or which at any time hereafter may be
conferred upon it, by statute or otherwise, to terminate, cancel,. .quit, or
surrender the lease of any of the Units except in accordance with the express
terms hereof. Each rental or other payment made by the Lessee hereunder
shall be final and the Lessee shall not seek to recover all or any part of such
payment from the Lessor for any reason whatsoever.

:~1..

§ 4. Term of Lease. The term of this Lease as to each Unit shall begm
on the date of the delivery to and acceptance by the Lessee of such Unit and,
subject to the provisions of §§ 7, 10 and 13 hereof, shall terminate on the
date on which the final quarter-annual payment of rent in respect thereof i is
due pursuant to § 3.

Notwithstanding anything to the contrary contained herein, all nghts
and obligations under this Lease and in and to the Units, upon default by

the Lessee hereunder, or under the Security Documents in its capacity as
Guarantor or otherwise, are subject to the rights of the Vendor under the
Security Documents. If an event of default should occur under the Security
Documents, the Vendor.may terminate this Lease (or rescind its términa-
tion ), all as provided therein, unless the Lessee is not so in default under thrs
Lease or. under the Security Documents. - ‘ SRRTIN :

§5. Identiﬁcation Marks. § 5 of the Model Lease Preﬁsiens, -'islhjer;ein
_meorporated as § 5 hereof




§,6..Taxes: §6 the Model Lease Proyisions is herein incorporated. as
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+on¢The Cdsualty- Value of-édch; Uit ‘as’ of: any fental paymeni dat(- shall be
that percentage of the Purchase Price of such:Unit as-is et forth%in- the
f‘ollowmg schedule opposne such: rental payment date: -

i-Rental Payment ., Remll) Payment . 3 NI

3 ¥
. Percentage

' 1
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.. such trustce. or trustees, within 30 days after'such appointment, if any,
. OF 60 days after such petmon Shdll have been ﬁled whxehever shall be
earhcr or. . ,

(F) any’ warrdnty or representauon m §l7 hereof shall be or
become untrue or mcorrect

. IR
= RE S PR .

thcn m any: such case, the Lessor at its option, may:

S (a) proceed by appropriate court action or actions elther at ldW or

m equlty, to enforce performance by the Lessee of the applicable

: covenants of this Lease or to recover damages for the breach thereof

: mdudmg net after tax losses of Federal and state income tax benefits to
: whmh the Lessor would otherw1se be entitled under this Lease; or

N (b) by notice in wrmng “to the Lessee terminate this Lease,
, whe_reupon all rights of the Lessee to the use of the Units shall
-.absolutely cease and terminate as though this Lease had never been
. made, but the Lessee shall réemain liable as hereinafter provided; and

thercupon the Lessor may by its agents enter upon the premises of the
Lessee or other premises where any of the Units may be and take
possessnon of all or any of such Units and thenceforth hold, possess and
* enjoy the same free from any right of the Lessee, or its successors or
_assigns, to use the Units for any purposes whatever; but the Lessor
* shall, nevertheless, have a right to recover from the Lessee any and all
., amounts which under the terms of this Lease may be then due or which

' may have accrued to the date of such termination (computing the rental

" for any number of days less than a full rental period by multiplying the
rental for such full rental period by a fraction of which the numerator is
such niumber of days and the denominator is the total number of days in
such full rental period) and also to recover forthwith from the Lessee
(i).as damages for loss of the bargain and not as a penalty, a sum, with

.. respect to-each Unit, which represents the excess of (x) the present
.+ - value, at the time of such termination, of the entire unpaid balance of
all rental for such Unit which would. otherwise have. accrued hereunder
.:from the-date of such termination to the énd of the term of this Lease as

- to-such Unit over. (y)-the then present value of the rentals which the

-t Lessor reasonably estimates'to be’obtainable:for the’ Umt durmg such

- period:: such: pi‘esent valie 'to: be‘wmputed in‘each" ‘casé-on a basis of a

21 rate -of: 3:25% ‘per ‘annum, discount, compounded quarterly, from the
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_respective dates upon_which : rentals would .have been" ‘payable " here-
under had this: Lease not - been terminated,’ (ii) any damiges and
expenses, including reasonable attorneys’ fees, in addition thereto
which the Lessor shall have sustained by reason of the breach of any
covenant, representation or warranty of thrs Lease other.than for the
payment of rental, and (iii) an amount which, after deduction of all
taxes required to be paid by the Lessor in respect of the: receipt thereof
under the laws of the United States of America or _any :political
subdivision thereof, calculated on thé assumption that the Lessors
Federal, state and local taxes computed by reference to net income or
excess profits are based on a 48% effective Federal tax’ rate .and the
highest effective state and local income tax and/or excess proﬁt tax rates
generally applicable to the Lessor, 1ncludmg therein the effect of any
applicable surtax, surcharge and/or other tax or charge related thereto,
and deducting from any such Federal tax 48% of the amount of any
such state and local tax (such rates as so calculated being heremafter in

~ this Agreement called the Assumed Rates) shall be equdl to -the
following: : , :

(A) an amount equal to any portion of the 7% investment credit

with respect to the Purchase Price of the Units as provided in Section

38 and related Sections of the Internal Revenue Code of 1954, as

amended (hereinafter called the Investment Credit), lcst, not

claimed, not available for claim, disallowed or recaptured by or from

the Lessor. as a result of the breach of ‘one or more of the

- representations, warranties and covenants made by the Lessee i in§17

- - or any other provision of the Lease or the sale or other disposition of

the Lessor’s interest m any Unit after the occurrence of an Event of
Default; plus ‘ L

(B) such sum as, in the reasonable opinion of the Lessor, will
cause the Lessor’s net return (taxes being calculdted at the Assumed
-Rates) under this Lease to be equal to the net return (taxes being
calculated at the Assumed Rates) that would have been available to
the Lessor if the Lessor had been entitled to tdke a deduction
(hereinafter called the Class Life Deductron) ‘in ,respect -of the

depre,u,mon .of .each.. Unit .over an..1l:year life down ‘t04:a.1net
.,depreuated value equal to: O% of* the Purchase Price “under: Tegu-
f';'lattons to. be prescrlbed by the Secretary -of the - Treasury ‘or his




14

of. each.rental payment to the--date .of such payment plus interest and

penalties,, if any, assessed by the United States on any. deficiency in Federal _

income. taxes arising in whole or in; part from the dlsallow"dnce of such I1

.year, dSSCl deprecmuon penod and in the event- thdt: Lessor shall not be
. permmed 10 use an asset depreqanon period: of 12.;years;:then the rental
provided_.for in: § 3 shall:be-increased to:the.. extent ;necessary: to cause
‘Lessor’s net return (taxes being calculated at the Assumed”Rates) under this

Lease to be equal to the net return (taxes being calculated at the Assumed
Rates) that would have been available to the Lessor if it had been allowed
to depreuate the Units over an ll-year life.

In the event an investment credit of 7% on the full Purchase Pr1ce of

.each Unit is disallowed in whole or in part by the United States, then, the

rental payments provided in § 3. hereof shall be increased to the extent
necessary -to cause the Lessor’s net return (taxes being calculated at the

‘Assumed Rates) under this Lease to be equal to the net return (taxes being
calculated at the Assumed Rates) that would have been available to the

Lessor if the 7% investment credit had been allowed in full.

§ 18. Interest on Overdue Rentals. Anything to the contrary herem
contained notwithstanding, any nonpayment of rentals and other obligations
due hereunder shall result in the obligation on the part of the Lessee
promptly to pay, to the extent legally enforceable, an amount equal to 10%
per annum of the overdue rentals for the period of time during which they
are overdue or such lesser amount as may be legally enforceable.

§ 19. Notices. Any notice required or permitted to be given by either
party hereto to the other shall be deemed to have been given when
deposited in the United States certified mails, first-class postage prepaid,
addressed as follows:

(a) if to the Lessor, at c/o First National Bank in St. Louis, 510

Locust Street, St. Louis, Missouri 63101, Attn: Ronald D. Prasse, Vice

President,

.(b) if to the Lessee, at 210 North Thirteenth Street, St. Louis,

© Missouri 63103
or addressed to either party at such other dddress as such party shall
hereafter furnish to the other party in writing.

§ 20. Severability; Effect and Modification of Lease. Any provision of .

this Lease which is prohibited or unenforceable in any jurisdiction, shall be,
as to such jurisdiction, ineffective to the ‘extent:of:su¢h’ prohibition or
unenforceability without ipvaliggting the remaining provisions hereof, and
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.any such ‘prohibition or:unenforceability -in -any -jursidiction - shall not.
invalidate or render unenforceable such provision in any other jurisdiction.

This Lease exclusively and compleétely states the!rights of the- Lessor
and -the Lessee with respect to the -Units and supérsedes all other agree-
.ments,- oral or written,. with respect - to 'the- Units. No vanauon or
‘modification -of " this" Lease -and no- walver of ~any of its provisions “or
conditions shall be valid unless in wrmng and 51gned by duly authonzed-
‘officers of the Lessor and of the Léssee.” ,

§ 21. Execution. This Lease may be executed in several’ co’un‘lterparts
each of which so executed shall be deemed to be an original, and such
counterparts together shall ‘constitiite ‘but one and the same mstrument :
Although this Lease is  dated as of January 10, 1973, for conveme-nce the -
actual date or dates of execution hereof by the parties hereto is or are,
respectively, the .date or dates stated in the acknowledgment' hereto
annexed. :

§ 22. Law Governing. The terms of this Lease and all rig:hts ‘and
obligations hereunder shall be governed by the laws of the State of Missouri,
provided, however, that the parties shall be entitled to all rights conferred by
Section 20c of the Interstate Commerce Act.

IN WITNESS WHEREOF, the parties hereto have executed or caused thls_ v
instrument to be executed as of the date first above written.

A uth onzed A gent
| .

Missouri PAcIFic RAILROAD COMPANY, .

414

.............................................................

- Vice ,Pre.'fride. t

[
L




. STATE .OF MISSOURI,:
CITY OF ST Lours. .
... On,this f?fi'

:9
f was sngned on behalf of sa1d partnershxp by autlgonty of sa1d partnershxp,
and said Ronald D Prasse acknowledged the said.i mstrument to: be‘th : fi

:I' WlTNESS. W}IEREOF T hav af'ﬁxedf' y,l"hand.and seal» :n'the c1ty and

.é\!

d, on the day an year, ﬁr_st‘

‘ [NO‘I‘ARIAL SBAL] i 31

’ #nd adjoining Counm‘.

My Commassxon Explres )7’)""""&-’ 3? ’ 4 77 ; by

STATE OF MISSOURI ) LSS oy
CiTY OF ST. Louis SIS

e On this / 7’9‘ day of .Ja,nuar,y,,_l§9,73,ﬁ before me personally appeared

M. M:.HENNELLY:to me personally known, who, being by me duly sworn,
says that he is a Vice President of MissoURl PACIFIC RAILROAD COMPANY,
that one of the seals affixed to the foregoing instrument is the corporate seal
of said“corporation;'thdt'said’ instruthent W4s signed and sealed on behalf of
said corporation by authority of its Board of Directors, and he acknowledg-
ed that the-execution-of the- foregomg mstrument was the free act and deed -
of'sdid ‘corporation. 4 -

’ S " R. C. MASON -
[NOTARIAL SEAL] NOTARY PUBLIC, CITY OF ST. Louts, MO
My Commission Expires {?_7/{ 1974 15
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